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CURRENT TOPICS — ae ees 
The Language of Statutes CONTENTS 


Mr. HORACE KING, M.P., writing from the House of CURRENT TOPICs: 
Commons to The Times of 22nd June, complained of what Cp Maieiaaiaettt tienes 
Rane was to him an unintelligible clause (34) in the Finance Bill, Slinaideitintibaitien 
= and referred by way of comparison to Rabelais’ account of ‘Side: ah omen Planning Appeals : 
that _ the law suit between Lord Kissebreach and Lord Suckfist Change in wa. 
incial | in which speeches and judgment alike were unintelligible The Land Registry’s Report for 1949 
ding | and no lawyer dared gainsay the judge, Pantagruel, ‘‘ for The Land Charges Department 
stion by such nonsense they made their living.’ He asked: Sica Rawe 7 
Law “Has not the time arrived when the legal profession might ieenns Becietens _. 
ion a —even in its own interests—tidy up legal language?” It 
© at was so obviously astonishing to find the legal profession being VALUATION OF SHARES FOR ESTATE DUTY 
tory blamed for something which was not yet law, quite apart PURPOSES 
‘tors from the question whether they could be blamed for that om 
ouch . : COSTS : 
— which was law, as to call for a prompt reply, which was see ee 
ane forthcoming in The Times of 24th June, from Dr. G. R. Y. 
that RADCLIFFE, of New College, Oxford, who will be remembered A CONVEYANCER’S DIARY: 
by many solicitors as Principal of The Law Society’s School Prevention of Pollution .. 
: Law and Director of Legal Studies from 1928 to 1940. CARD atm TeMANT NOTaROOK: 
e wrote: ‘‘ Mr. H. M. King, if I may say so, is barking = : . “8 
up the wrong tree. The language he quotes is not the ne a ee Sey aD 
language of the lawyer, but the language of bureaucrats HERE AND THERE .. 
applying political ideologies to the facts of real life. In due 
course we may enjoy in the reports the comments of the seaaaiatet Cae: ; 
lawyers on it. Meanwhile, may I humbly suggest that the _—s ae, & Anti-Virkeection Gociety 
best remedy of all would be for Members of Parliament to (Charitable Society : President's _-Right 
refuse to enact what they do not pretend to understand.” of Audience) 7 
It is not irrelevant to note from a dispatch, dated 16th June, Eva, The 
from The Times’ correspondent in Washington, that President (Ship Destroyed: Writ in rem — 
TRUMAN has vetoed a Bill which Congress passed, and stated ’ —e 
that he was greatly influenced by its drafting, which made erm ~s aes “R — e 
its meaning uncertain, and ensured many years of complex Pp ne age heageage 
ea “ : riestman Collieries, Ltd. »v. Northern 
litigation before it could be understood. District Valuation Board and Another 
(Nationalisation of Coal: Valuation of 
Latin and the Statutes Transferred Undertaking) 5 te 
ADDED to the terrors which surround a solicitor in his R. v. Ledger 
training and daily practice, is the latest suggestion, made by (Criminal Law: Corrective Training) .. 
Mr. NieEtp, K.C., on consideration by the Commons of a Rogerson v. Stephens 
clause in the Finance Bill on 19th June, that a Latin phrase ——— Insurance: Vehicle and 
be used in preference to an English phrase in the Bill. He ican: tiene eae nt hans 
moved that in cl. 26 relating to the collection from the wife (Hearing in Husband’s Absence : Justices’ 
of tax assessed on a husband attributable to his wife’s income Discretion) an ne 7 S 
the words “‘ ratio decidendi”’ be substituted for “result” Stern, In re; Stern v. Stern 
in the phrase ‘“‘no contention inconsistent with the result (Maintenance: Enforcement Order: 
of that appeal.” The SoLiciTor-GENERAL said that he was  —— sl ad 
not sure that it would be possible to make out a sufficiently barat oe neces ” ia 
strong case for the use of Latin words in an Act of Parliament, ee ae ee en 
because there was an Act of George II which said that Latin SURVEY OF THE WEEK: 
terms must not be used, although vice versa had been used. House of Lords 
On the Solicitor-General promising to consider the point House of Commons 
further before the Report Stage, the amendment was by Statutory Instruments .. Re - .. 425 
leave withdrawn. It is something to be thankful for that 
Latin has long been banished from our statutes, and that the 
days of De Donis and Consimili Casu are no more. On the SOCIETIES... - ty i .. 426 
other hand there seems to be no prospect of substituting 
clear and pithy English expressions for the ‘‘ ejusdem generis ”’ 
tule of construing statutes or for the other Latin maxims of 
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construction, such as “ expressio unius est exclusio alterius.” 
From the solicitor’s point of view, this undeniable fact appears 
to conflict with the rule “ whi jus, thi remedium.” 


Town and Country Planning Appeals: Change 
in Procedure 

THE Ministry of Town and Country Planning have 
announced that anyone who wishes to appeal under s. 16 
of the Town and Country Planning Act, 1947, against a 
decision of a local planning authority refusing permission to 
develop land should in future obtain his appeal form from the 
office of the Regional Controller of the Ministry of Town and 
Country Planning and not the headquarters of the Ministry. 
Completed forms should also be sent to the Regional Controller. 
This change in procedure took effect on 26th June. 


The Land Registry’s Report for 1949 


AMONG the satisfactory items of news in the Report on the 
work of H.M. Land Registry for the year 1949-50, which has 
just been published (H.M. Stationery Office, price 6d.), is the 
statement that this year has seen the almost complete elimina- 
tion of the arrears of work which began to accumulate in 
1944. Applications are now examined within a week of 
having been received and in the compulsory areas the average 
time for completing first registrations is twenty-two days, 
and for completing dealings with land already registered, 
eighteen days. In the non-compulsory areas the averages 
are thirty-six days for first registrations, and nineteen days 
for dealings. These times, it is stated, represent a decrease 
of thirty-four days in the time being taken for the same work 
a year ago. Shortage of staff, especially in the Plans Branch 
where the strength is 127 as compared with 203 in 1938, is 
still a great handicap but reorganisation has increased output. 
Clerical errors amount to no more than 0°5 per cent. of the 
business handled in 1949. 


The Land Charges Department 


DurinG the year, 1,353,566 applications for certificates of 
the result of official searches were received in the Land 
Charges Department. An increase of over 71,000 over the 
previous year, and a simultaneous reduction of overtime, are 
attributed to the greater efficiency resulting from the 
department being transferred a year ago to its own new offices 
adjoining Kidbrooke Station. While the department has 
gained in efficiency from its new accommodation, it is admitted 
that London solicitors have been obviously inconvenienced 
by the removal. Thus the number of personal searches, 
practically all of which were made by London solicitors 
either on their own behalf or as agents for country solicitors, 
has fallen by half—from 32,433 in 1948 to 16,081 in 1949. 
The absence of suitable accommodation in Central London 
made the move inevitable, and the alternative of remaining 
in Lincoln’s Inn Fields would have prevented the overtaking 
of the arrears of registration of title work and would have 
caused delays in the land charges work. One step to 
minimise the inconvenience arising from the removal was the 
revival after many years of the practice of accepting applica- 
tions for official searches although not accompanied by the 
full fee. A further difficulty pointed out by The Law 
Society, to whom the Registrar acknowledges his indebtedness, 
has been obviated by enabling searchers to inquire by 
telephone whether the volume sought is available and to make 
an appointment for the following day if it is not available. 
In case of urgency if the volume is in London inspection is 
specially arranged at an hour’s notice at the Land Registry 
building. The Report also shows the work done by the 
Agricultural Credits Department, also at Kidbrooke. 
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Bee Law 

BEEKEEPERS are numerous enough to make a county 
court judgment of His Honour Judge Lawson CAMPBELL 
at Cambridge County Court on 24th June of practical 
importance. 
injured by a neighbour’s bees. The plaintiffs were the 
owners of the herd and one of them was stung when she went 
to the rescue of her goats. His Honour decided that to make 
the owner of the bees liable it was not enough to show that 
he kept insects which could in certain circumstances cause 
damage, because beekeeping was an ordinary use of land. 
It was also argued on behalf of the plaintiffs that the number 
of bees kept by the defendant was excessive—probably 
750,000, but His Honour stated that the views of experts 
were that, under certain conditions which might occur 
from time to time, bees would attack goats. The expert 
witnesses gave reasons for thinking that on the day in question 
those conditions had existed. If that was so, His Honour 
stated that a comparatively small number of bees, the 
number of which could not be said to be unreasonable, could 
have caused identical damage. The number kept was 
therefore not unreasonable. The case is one of great difficulty 
and beekeepers’ neighbours will still be left wondering what, 
if any, is the maximum limit of the number of bees that can 
be kept without either bringing the case within the Rylands v. 
Fletcher rule or making it a certainty that damage will result. 
The recent case seems largely to have turned on the evidence 
of experts; it would be interesting to hear their views on 
the keeping of 10,000,000 bees. 


Recent Decisions 


In the Court of Criminal Appeal (the Lorp CHIEF JUSTICE 
and HumpHReEyYs and ParkER, JJ.), on 19th June (The Times, 


One of a herd of goats was killed and others , 


20th June), the Lord Chief Justice stated that, where the | 
only evidence against a person accused of receiving property, — 


well knowing it to have been stolen, was that he was in 
possession of recently stolen property, the jury should be 
directed that they might infer guilty knowledge (a) if the 
defendant offered no explanation to account for his possession 
of the property, or () if they were satisfied that the explana- 
tion, if any, given was untrue. If the explanation offered 
left the jury in doubt as to the knowledge of the defendant 
that the property had been stolen the jury should be told 
that the offence had not been proved and that there should be 
a verdict of “ Not Guilty.” 

In British Movietonews, Ltd. v. London & District Cinemas, 
on 21st June (The Times, 22nd June), the Court of Appeal 
(BuCKNILL and DENNING, L.JJ., and RoxpurGu, J.) held 
that, where an agreement made during the war for the 
exhibition of newsreels was expressed to remain in full force 
and effect during the continuance of the Cinematograph 
Control Order, 1943, and bound the exhibitor to a “‘ cross-over ” 
system in which the reels of different exhibitors were made 
interchangeable and sent from one cinema to another during 
the performance and shown at both, the system being under 
the egis of the Board of Trade to assist the war effort by 
obtaining the widest possible distribution of war newsreels, 
the end of the war and the decreased interest in war news 
entitled exhibitors to terminate the agreement, because 
although the contract was so framed as to cover what actually 
happened if the words were taken literally, the ensuing turn 
of events was so completely outside the contemplation of the 
parties that the court was satisfied that, as reasonable people, 
the parties could not have intended that the contract should 
apply to the new situation, and accordingly it would read the 
words of the contract in a qualified sense. 
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VALUATION OF SHARES FOR ESTATE 
DUTY PURPOSES 


Principal Value 

Estate duty is payable on the “ principal value’ of such 
property as comes within the charge to duty, “ principal 
value’ being defined in s. 7 (5) of the Finance Act, 1894 
(as supplemented by s. 60 (2) of the Finance (1909-10) Act, 
1910), as follows :— 

““(5) The principal value of any property shall be 
estimated to be the price which, in the opinion of the 
Commissioners, such property would fetch if sold in the 
open market at the time of the death of the deceased . . .” 

‘““(2) In estimating the principal value . . . the 
Commissioners shall fix the price of the property according 
to the market price at the time of the death of the 
deceased, and shall not make any deduction on account 
of the estimate being made on the assumption that the 
whole property is to be placed on the market at one and 
the same time: Provided that where it is proved to the 
Commissioners that the value of the property has been 
depreciated by reason of the death of the deceased, the 
Commissioners in fixing the price shall take such 
depreciation into account.” 

Excepting only a case coming within the provisions of s. 55 
of the Finance Act, 1940 (as amended), to which reference 
will be made later, the basis of valuation of shares owned by 
the deceased is the same as that applicable to other species 
of property—it is in the methods to be used in arriving at 
the principal value of shares that difficulties are encountered. 


Quoted Shares 

In the case of shares quoted on a recognised stock exchange 
in Great Britain no difficulty is normally experienced, because 
by long-established principle the Inland Revenue will accept 
a valuation ‘‘ one-quarter up ”’ on the lower quoted price on 
the date of death (or, if the date of death is not a business day, 
then on the last preceding or the first succeeding business 
day, whichever the accounting party may elect). It will of 
course not be forgotten that the day’s prices usually appear 
in the next day’s papers, but that the Stock Exchange 
“ Official List ”’ contains the prices of the day of issue. 

The “ quarter-up ”’ principle is not conclusive and has no 
statutory origin or recognition—it is sometimes the case, 
where quoted shares are infrequently dealt in, that the official 
quotation is not a true representation of value and should be 
disregarded. 


Unquoted Shares 

In the case of unquoted shares the usual first step is to ask 
the secretary of the company to supply a written estimate of 
value at the date of death. Experience shows that such an 
estimate is almost invariably at or below market value, 
over-valuation being uncommon, and the accounting party 
will usually be prepared to accept the estimate. It is wise 
to ask the secretary to state separately from his estimate the 
number of shares involved and the price paid in recent arms- 
length transactions, for such information is of assistance in 
deciding whether or not to adopt the secretary’s estimate of 
value and may well be required at a later date to reply to 
questions raised by the Estate Duty Office. It is also useful 
to ask the secretary whether any other member has recently 
died, so that one can get in touch with the solicitors acting in 
the other estate. 

Copies of the accounts of the company for the last (say) 
three years should be obtained. These are always asked for 


by the Estate Duty Office and apart from this are of great | 
value in considering whether to adopt the estimate of value 
given by the secretary. 

Assuming absence of control by the deceased, the most 
relevant factor is the income yield derived from the shares 
rather than the break-up value or assets value of the shares, 
but earning power and strength of financial position must 
be taken into account (Salvesen’s Trustees v. I. R. C. (1930), 
9 A.T.C. 43). 

Where the secretary’s estimate of value is not obtained or 
is considered to be erroneous, it is normally wise to obtain a 
stockbroker’s or accountant’s valuation for submission with 
the papers. In the case of a small company, however, where 
the deceased held a substantial interest, it is often a waste of 
time and money to obtain such a valuation because the 
Estate Duty Office will inevitably refuse to accept it unless 
it is substantially borne out by their own calculations. 

In the absence of special circumstances, if bona fide sales 
at arms length have taken place within a short time of the 
death, the average price paid will prima facie be the value 
to be adopted. Nevertheless that average price is by no 
means conclusive and neither the personal representatives 
nor the Estate Duty Office are bound either by law or practice 
to adopt it. 

In some parts of the U.S.A. and in other countries the 
principle of ‘‘ blockage ”’ is applied, i.e., the size of the holding 
is taken into account. It can be argued that, where a large 
block of shares is held, the shares could not be sold without 
seriously lowering the price and this argument can properly be 
put forward and is often taken into account by the Estate 
Duty Office, although it is not bound to do so (see s. 60 (2) 
of the Finance (1909-10) Act, 1910, quoted at the commence- 
ment of this article). The principle, which as such is not 
applied in Great Britain, is rather dangerous and apt to act 
as a boomerang, for sometimes a large block of shares can 
command a higher price per share than a small number. 

As stated above not only “ yield’ but also “ cover ”’ both 
for capital and income have to be taken into account together 
with other relevant factors. Comparison with equivalent 
shares of a similar company forms a common basis of valuation, 
allowance being made for difference in marketability, but 
care must be taken to ensure that the cases are comparable. 
A 54 per cent. preference share in a small industrial company 
is not equivalent in value to a 5} per cent. preference share 
in a large and well-known company, however similar its 
business and the “ yield” of and ‘“‘ cover” for the shares. 

There is a greater risk in holding unquoted shares than in 
holding quoted shares, for if the affairs of the company 
deteriorate it is much easier in the latter case to sell out and 
cut one’s losses. Furthermore, the difference in market- 
ability implies in the former case the tying-up of capital to a 
greater extent, which for the investor is undesirable. 

In the case of a small company in whose business the deceased 
took an active part it may well be that the loss of his services 
will seriously affect its business and, if this be so, it can be 
taken into account under the proviso to s. 60 (2) of the 
Finance (1909-10) Act, 1910. 

It is by no means uncommon for the Estate Duty Office 
not only to require copies of the past accounts of the company, 
but also to raise questions as to the values of property as 
appearing in the accounts. It must be emphasised that the 
company itself is not (except in a case coming within s. 46 
et seg. of the Finance Act, 1940, as amended) under any 


as: 


in 

sh 
be 
su 


pr 
an 
for 
pr 
Fo 


th 
sp 
ha 
ch 


by 
ret 


W. 
sol 
am 
are 


Ru 


to 
19: 
Co 
cer 
to 


on 

det 
be 

the 
adc 
def 
the 
def 
Oft 
adc 


ist 


del 


in 1 
sun 
4] 

Stal 


reat | 
ulue 


ost 
res 
res, 
ust 


th 
er 


n, 


July 1, 1950 THE 


obligation to supply information of this nature and is perfectly 
entitled to refuse to do so. So far as the personal represen- 
tatives are concerned, however, it is normally wise to make 
every endeavour to obtain and supply the information required, 
because the Estate Duty Office are always prepared to discuss 
and agree a fair value once all relevant facts are available, and 
lack of co-operation in obtaining and supplying information 
is likely only to result in practice in a high assessment against 
which appeal will be necessary. 

Restrictions on transfer 

Clearly restrictions on transfer contained in the articles of 
association of the company will affect the marketability and 
hence the value of the shares. Having regard to the decision 
in Re Crossman {1937| A.C. 26, it is now clear that the 
shares must be valued on the basis that the purchaser would 
be able to obtain registration but would hold the shares 
subject to the restrictions. 

In some cases the restrictions on transfer include rights of 
pre-emption, such as an option for other members to purchase 
any shares desired to be transferred, and it is not uncommon 
for the right of purchase to be at a fixed or ascertainable 
price which is below the unrestricted value of the shares. 
Following the principle of valuation stated above, the 
‘ principal value ”’ is what a purchaser would pay to stand in 
the place of the deceased, and this may be well above the 
specified price, for it takes into account not only the risk of 
having to sell the shares at the specified price but also the 
chance of being able to buy further shares at the specified price. 

Even in a case where personal representatives are compelled 
by the articles to sell at a fixed price and have no option to 
retain, it seems clear that the principal value may be higher 


Costs 





FIXED 


We were discussing in our last article the costs to which a 
solicitor is entitled in connection with an action where the 
amount recovered is small, and we observed that these costs 
are limited to the costs provided by the Supreme Court 
Rules in certain instances. 

Order 65, r. 28, of the R.S.C. provides that the scale of costs 
to be allowed pursuant to s. 47 (4) of the County Courts Act, 
1934, are the costs prescribed by Appendix P to the Supreme 
Court Rules. Under this appendix it will be found that 
certain costs are prescribed which differ in amount according 
to the circumstances of the case. 

In the first place, there are provided costs to be endorsed 
on a writ of summons where the claim is for a liquidated 
demand and is of a sum of £20 or upwards. The amount to 
be endorsed on the writ is, in town cases, £5 8s. 6d., where 
there is only one defendant, with an additional 9s. for each 
additional defendant. Town cases are those where the 
defendant resides or carries on business within five miles of 
the General Post Office. In country cases, that is, where the 
defendant resides more than five miles from the General Post 
Office, the amount to be endorsed on the writ is £6, with an 
additional 9s. in respect of each defendant after the first. 

These fixed costs indicate the amount which the defendant 
is required to pay in the event of his settling the amount of the 
debt and costs as soon as or soon after the writ is issued and 
served. They include all necessary disbursements, so that 
in the case of the costs endorsed on a writ in a town case the 
sum of £5 8s. 6d. represents £3 18s. 6d. profit charges and 
{1 10s. disbursements. It will be observed that the provision 
states that the costs to be endorsed on the writ are not to 
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price, despite the statement to the 
Handbook on the Death Duties ”’ 


than the fixed 
contrary in Woolley’s “ 
(6th ed., p. 108). 


Partly paid Shares 

It has so far been assumed that shares have a value, but 
in fact partly paid shares may be a liability rather than an 
asset. In a proper case the Estate Duty Office allow a 
negative value to be taken into account as a deduction, and 
partly paid shares sometimes have a negative value, the 
liability to calls outweighing any element of value. Thus, 
800 shares of £1 each (2s. paid) quoted at 2s. 6d. discount 
to 1s. 6d. discount (i.e. at minus 6d. to 6d.) have a value for 
estate duty purposes of minus 3d. per share and a sum of £10 
would be admissible as a deduction from the value of the 
estate. Note that when calculating from quoted discounts 
one must take a “ quarter-down ”’ from the higher discount, 
since this represents the lower quotation. 


Section 55 

Section 55 of the Finance Act, 1940 (as amended), can be 
summarised as providing that where a deceased had or is 
deemed to have had control of a “ controlled company ” at 
any time within five years of his death any shares in ot 
debentures of such company passing on the death fall to be 
valued on an assets basis. No attempt can be made to give 
any more detailed explanation, for it would require a full 
article merely to explain what is meant by the phrase 
“controlled company ’”’ and the section as a whole would 
require a full issue of THE SoLicirors’ JOURNAL for 
adequate explanation. 

J. W. M. 


COSTS 


exceed the sum stated, and there is nothing, of course, to 
prevent the defendant from having the costs of the writ taxed 
if he thinks that he is being asked to pay too much. Such a 
course is, however, unlikely to be very beneficial since it will 
be found that the fixed costs approximate very closely to the 
total of the detailed charges in connection, with the issue and 
service of a specially endorsed writ. 

In order to provide for the contingency that an application 
may have to be made for substituted service of the writ, there 
may be added to the endorsements on the writ a note to the 
effect that, in the event of such an application having to be 
made, then the costs will be increased by a further amount 
which is regulated by the amount of the claim. Thus, if the 
amount of the claim is £20 or over but less than £40, then the 
further amount to be endorsed on the writ will be £1 13s. 6d. 
If it is £40 or over and less than £100 then the further amount 
to be endorsed will be £2 8s., whilst if the amount of the claim 
is over £100 then the amount to be endorsed will be {3 3s. 
It is a little difficult to appreciate why the amount of these 
additional costs should vary according to the amount of the 
claim, but the point is not, of course, material. 

These fixed costs mentioned above apply to writs served in 
the jurisdiction. Where the writ is served out of the juris- 
diction then additional costs are allowed. Thus, if the writ is 
served in Scotland, Northern Ireland or the Isle of Man, then 
the amount to be endorsed on the writ will be £8 7s. 6dL., 
whilst if it is served anywhere else then the costs to be endorsed 
on the writ will be £11 8s. Again, these costs include all 
necessary disbursements and include the percentage increase 
allowed by R.S.C., Ord. 65, r. 10a. 
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It will be observed that in these fixed costs cases the costs 
endorsed on the writ apply only where the defendant pays the 
amounts of the debt and costs within four days after the service 
of the writ. If he neglects to do so and tenders the amount of 
the debt and costs after the expiration of four days from the 
date of service of the writ and the plaintiff has taken any 
steps to sign judgment, then the plaintiff may insist on the 
amount of the additional costs incurred by him being paid. 
Such additional costs will be those set out below in connection 
with the obtaining of summary judgment under Ord. 14, 
less the amount of the costs endorsed on the writ. 

Where the defendant fails to enter an appearance to the 
writ and judgment is signed within twenty-eight days after 
service of the writ then costs will be awarded according to 
the amount recovered. Thus, if £20 or over but less than 
£40 is recovered, whether the writ is specially endorsed 
or not, then the costs of judgment in default in town cases 
will be £6 7s. 6d. and in country cases £7 5s. 6d. The same 
amount of costs will apply in the case of recoveries of over 
£40 and less than £100 where the writ is not specially endorsed, 
whilst in the case of specially endorsed writs, where the amount 
of the recovery is £40 and over and less than £100, then the 
costs awarded will be £7 10s. in town cases and 48 8s. in 
country cases. Where more than £100 is recovercd and the 
writ is specially endorsed then the costs will be in town 
cases {7 19s. and in country cases £8 17s. Where the writ is 
not specially endorsed then the costs will be in town cases 
£6 15s. and in country cases £7 13s. 6d. 

It will be noticed that if less than £20 is recovered then no 
costs will be awarded in the case of judgment being obtained 
in default, and this will apply even if the amount of the claim 
endorsed on the writ exceeds $20, but is reduced below that 
amount by the payment of a sum on account. 

In addition to the costs mentioned above in respect of 
judgment by default there will be allowed the same amounts 
by way of costs in respect of substituted service as previously 
set out above. 

We now come to the of judgment under R.S.C., 
Ord. 14. It will be recalled that in certain after 
appearance has been entered, where it appears that there is 
no defence to the plaintiff's claim, he may apply for an ordet 
entitling him to sign judgment forthwith, and in this case, 
where such an order is granted, then the plaintiff is entitled 
to the appropriate costs set out in Appendix P. These costs 
are payable by the defendant where the plaintiff, within 
twenty-eight days after service of the writ or within such 
further time as the master may allow, obtains an order for 
judgment. Where more than £20 but less than £40 is recovered 
then, in town cases, the costs awarded will be £10 16s. 6d. 
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Where £40 or more but less than £100 is recovered the costs 
will be £11 11s., and where more than £100 is recovered the 
costs will be £12 5s. In country cases the amount of the 
costs will be £11 11s., £12 5s., and £13 respectively. 
Additional costs will be awarded, where substituted service 
was effected, in the same amount as is set out above, whilst if 
the defendant failed to give notice that an appearance had 
been entered so that the plaintiff had to make and file an 
affidavit of service, then he will be awarded a further 10s. 6d. 
It will be recalled that under R.S.C., Ord. 45, the court 
or judge may, upon the ex parte application of a person who has 


obtained a judgment or order for the recovery or payment of a | 


sum of money, where the judgment creditor can show that 
another person is indebted to the judgment debtor, order that 
the third party shall pay over to the judgment creditor all 
such debts due to the judgment debtor. The application is 
made by way of an ex parte summons and must be supported 
by an affidavit, and the hearing of the application is followed 
by an order, a copy of which is served on the garnishee. 
Once again, Appendix P to the R.S.C. provides fixed costs in 
connection with these proceedings, the amount varying with 
the amount recovered from the garnishee. Thus, where thie 
amount recovered does not exceed £5, then no costs will be 
awarded in respect of the garnishee proceedings, whilst if 
from £5 to £10 is recovered, then, in addition to the other 
costs to which the judgment creditor may be entitled, either 
under Appendix N or Appendix P, he will be awarded a furthe1 
sum of {1 5s. If the amount recovered from the garnishee 
under the proceedings amounts to more than £10, then an 
additional £4 8s. will be allowed. Notice of the proceedings 
is served on the garnishee, and if he fails to attend so that an 


affidavit by the judgment creditor is necessary then the latte: 


will be entitled to an additional 15s. All these amounts, 
of course, include the percentage authorised by Ord. 65, r. 10., 
supra. The amount of the costs as above is recoverable from 
the garnishee in addition to the amount of the judgment debt 
and costs. 

The garnishee is not expected to be involved in these 
proceedings without recompense and he, too, is entitled to 
fixed costs under Appendix P. Thus, if he attends and admits 
the debt, then he will be allowed, in town cases, £1, and in 
country cases £1 11s. 6d., whilst if he is required to file an 
affidavit then his costs will be in town cases £2 5s., and in 
country cases £2,18s. 6d. These costs are normally deductible 
by the garnishee from the amount which he is required to pay 
over to the judgment creditor. 


. . f 
As we have observed earlier, these fixed costs include all 


disbursements necessarily incurred in connection with thie 
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proceedings. 


PREVENTION OF POLLUTION 


THE appalling condition into which so many of the rivers 
and streams of England and Wales have fallen as the result 
of repeated acts of pollution must tempt the local authority 
and the industrialist, in search of a convenient method of 
conveying away sewage or trade waste, to feel that if a little 
more filth is added to some not yet completely defiled water- 
course it will escape detection, or at any rate retribution, 
in the future as it has so often done in the past. The result 
of some recent actions for pollution will, it is hoped, dispel 


this impression. 
It is impossible not to feel some sympathy with the local 
authority and the industrialist who may find themselves 


defendants in an action for pollution. This is a crowded 
island with a growing population and a growing demand fot 
modern sanitary conveniences, all of which take a considerable 
quantity of clean water and turn it into sewage. The move- 
ments of population which took place during the war, when 
certain places acquired a new importance as manufacturing 
centres almost overnight, have undoubtedly aggravated thie 
problem of sewage disposal with which many authorities, 
especially those with areas remote from the sea, would in 
any case have had to grapple to-day. As for industry, 
most industrial processes require water, and few leave it 
as clean when it leaves the plant as it was when first abstracted 
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from a stream or pumped from a well. It is, therefore, 
out of the question for watercourses not to be used as channels 
for the disposal of sewage and trade waste ; what is, however, 
possible, is for the sewage or waste to be adequately treated 
before it enters the watercourse, and it is in their attitude 
towards this problem of sewage treatment that local sewage 
authorities and industrialists have, to say the least, sometimes 
forfeited the sympathy with which any person at all conversant 
with their difficulties would be inclined to view them. To 
brush aside the complaints of the private proprietor as if his 
interest in the amenities of his land or the preservation 
of his fishing were of no moment beside the serious business 
of discharging a statutory duty or adding to the wealth of 
the nation, helps nobody at all, least of all the authority or 
person responsible for the pollution if they or he should 
eventually be brought to court. 

Unfortunately, although the law in regard to pollution 
presents few difficulties, and indeed offers a number of distinct 
causes of action which a would-be plaintiff may set up either 
alternatively or in some cases cumulatively, the practical 
difficulties of proving pollution may be-—one may almost say, 
will be—very substantial. The quality of water and its 
capability to support natural life, by which and on which its 
purity is at once ascertainable and dependent, is a technical 
matter on which it is essential to adduce the expert evidence 
of chemists and biologists. Nobody at all familiar with 
litigation need be told that an action which depends largely 
on expert evidence for the possibility of success will be a 
very expensive action to maintain, if it is fought at all. 
It is to be feared that the undoubted expense of fighting an 
action for the pollution of a watercourse has in the past 
scared away many potential plaintiffs from a legal battle 
in which a local authority or industrialist, with the ratepaver 
or shareholder to rest upon, is always likely to have an 
advantage over the individual trying to protect his property. 
The difficulties of proving pollution, in the sense of bringing 
the responsibility for the stench and filth of a reach of a stream 
home to the defendant, will be appreciated if it is recalled 
that in Brocket v. Luton Corporation (1948), 92 SoL. J. 486, 
the bulk of the plaintiff’s property in respect of which com- 
plaint was successfully made was some eight or ten miles 
from the source of the pollution, and the plaintiff was obliged 
to prove that the state of the river where it passed his house 
and filled his ornamental lake was the direct result of the 
defendant’s discharge of sewage upstream, and not due 
to some intervening cause. Every drain, streamlet and ditch 
and every other channel discharging into the river between 
the source of the pollution and the plaintiff's land had to 
be examined, not once but several times, and its effluent 
tested for purity, before it could be established that the 
defendant authority’s works were tlhe only possible cause of 
the damage. 

The success of the plaintiff in that action in obtaining an 
injunction, suspended in its operation for a period to enable 
the defendants to remedy their defective methods of sewage 
disposal, has apparently put new heart into private individuals 
who have suffered from the effects of pollution. A few 
weeks ago an angling club obtained an injunction against a 
commercial corporation which had been for some years 
turning the trade waste from a paper mill into a river which, 
when the mill was first built on its banks, had doubtless 
served the innocent purpose of turning its machinery; in 
this action the plaintiff society’s fishery was only a mile 
or two downstream from the mill, and to that extent their 
case was easier. But the most interesting of the recent 
cases on this subject is Nicholl v. Penvbont Main Sewerage 
Board, unreported, and unlikely to be reported because 
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it came before the court in the form of a motion for judgment 
upon admissions in the defence. This is an important, 
as well as a most interesting, case, and deserves more publicity 
than it is likely to receive. 

The defendants’ sewer followed the course of a natural 
river for some miles in its course to the sea, into which it 
emptied. The first plaintiff was the riparian owner from a 
point about three miles above the mouth of the river to the 
mouth, and the second plaintiff was entitled, under a lease, 
to a several fishery in the river some miles further up the 
river. Ata point where the first plaintiff was riparian owne1 
the sewer crossed underneath the river, and for the purpose 
of cleaning the sewer at this point, where the bends in it 
caused solid matter in the effluent to collect and block it, 
the defendants had constructed a valve and branchpipe 
emptying directly into the river. This sewer carried com- 
pletely untreated sewage, and when the defendants opened 
this valve, as they did from time to time when the sewe1 
needed cleaning, this untreated effluent poured into the rivet 
and fouled it, with the result that the stretch below this 
outfall became foul, and (a) killed the fish in the plaintift’s 
water, and () so poisoned the water that migratory fish wer 
prevented from swimming up the river to their customary 
spawning beds, with serious effect on the fishing in the river 
in future seasons. To the plaintiff's statement of claim. the 
defendants pleaded, ¢nter alia, that they were under a statutory 
duty to accept sewage from the inhabitants of the area for 
which they were the sewage authority, but admitted the cis 
charge of untreated sewage into the river. They also made 
a half-hearted attempt to set up a prescriptive right to 
pollute the river, but this defence is clearly not open to an 
action based on private nuisance and the like since Legge v. 
Wenlock Corporation 1938) A.C. 204. But the admission 
of discharge was held to be sufficient to entitle the plaintifts 
to judgment. 

Two interesting points stand out in connection with this 
case. Firstly, the relief to which the second plaintiff 
was held to be entitled was founded solely on the damage 
to his fishery as a result of interference with the migration 
of fish up the river. For this there is authority in the [rishi 
case of Hamilton v. Donegall (1795), 3: Ridg. P.C. 267, thie 
Scottish case of Pirie v. Kintore 1900) A.C. 478, and thie 
English case of Barker v. Faulkner (1898), 79 L.T. 24. It 
was at one time thought that an upper riparian owner, 
or the owner of a fishery upstream from the source of pollution, 
was only entitled to relief in respect of pollution downstream 
from his property or fishery if the river were a salmon river, 
but Barker v. Faulkner negatived this restriction, and now 
the broad scope of the remedy is confirmed. This cause of 
action is based on case, and is therefore akin to the cause of 
action approved of in such cases as Nicholls v. Ely Beet 
Sugar Factory, Ltd. 1936) Ch. 343, which is based on direct 
damage to property or proprietorial rights in the nature o! 
trespass. This cause of action, one of several available to 
a proprietor of a fishery or fishing rights, is quite distinct 
from the action in private nuisance for interference with thy 
quality of the water in a watercourse on which pollution 
cases are mainly founded, as also from the extension of thi 
Rylands v. Fletcher principle to pollution of which Jones v. 
Llanrwst U.D.C. 1911) 1 Ch. 393 is the best known cxample. 

Secondly, in this recent case a mandatory injunction, 
ordering the defendants to dismantle the valve and branchpip 
in question, was granted to the plaintiffs in addition te al 


injunction restraining the defendants, in more general terms, 
from causing or permitting anything to flow into the river 


I 
{ 


so as to pollute its water where the same ran past the first 
plaintiff's property, or interfering with the migration ol 








418 THE 


fish. An injunction is a proper remedy in pollution cases 
(see, e.g., A.-G. v. Colney Hatch (1868), L.R. 4 Ch. 146), but 
this is the only case in which, so far as I know, a mandatory 
injunction has been given in aid of a general injunction to 
restrain pollution. The operation of the injunctions was, 
of course, suspended to enable the defendant authority to do 


Landlord and Tenant Notebook 


“MEMBER OF THE 


THE above words occur in the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, s. 12 (1) (g), which, when 
defining ‘‘ tenant,” provides that that expression shall 
include, where a tenant leaves no widow or is a woman, such 
member of the tenant’s family who was residing with him 
at the time of his death as may be decided in default of 
agreement by the county court. A minimum qualifying 
period of six months (widows exempted) was subsequently 
provided for by the Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933, s. 13; but nothing turned on that 
in the recent possession case of Gamman v. Ekins (1950), 
66 T.L.R. 1139 (C.A.), the defendant having resided with 
the deceased tenant for twenty years or so. It appears to 
have been agreed that her contractual tenancy had been 
determined. The deceased tenant had been one Mrs. Smith, 
and the defendant had used and been known by the name 
“Smith ”’ the question was whether the above cited 
paragraph entitled him to a tenancy. 

The object of this legislation being to protect people in 
the enjoyment of their homes, it was said long ago by 
Wright, J. (as he then was), in Price v. Gould (1930), 143 
L.T. 333, that “ family’ was a popular, loose and flexible 
expression, and held by him that it included brothers and 
It had already been held to include a husband 
(Salter v. Lask 1925) 1 K.B. 584). Since then we have had a 
series of authorities of varying calibre; e.g., consanguinity 
was considered unnecessary in a county court case, Hastings 
v. Vinson, reported in |1943) Estates Gazette Digest, 197 (niece 
by marriage). Sooner or later, the question of illegitimacy 
was bound to be raised; in another county court case, 
Turnbull v. O'Brien 1945) L.J.N.C.C.R. 12, it was held that 
when there were both legitimate and illegitimate children 
the one lawful son was the obvious and natural tenant, but 
also that two children born to the deceased tenant by his 
lhousekeeper, who was the defendant in the action, answered 
to the description ‘‘ members of the deceased’s family residing 
with him at the time of his death.’’ The point was discussed 
in the “Notebook” of 26th July, 1947 (91 SoL. J. 406), by 
reference to sundry authorities on the law of wills and powers 
of appointment ; but what matters for present purposes is 
that the possibility of persons not born in wedlock being 
included was judicially recognised, while at the same time a 
judicial distinction was drawn between them and those who 
had begotten or borne them. 

There were further developments last) year. First, a 
decision of the Court of Appeal, Brock v. Wollams |1949 
2 K.B. 388 (C.A.), madeanimportant contribution to authority. 
In this case the defendant had, except for a period following 
her marriage and terminating on the death of her husband 
three years later, lived in the house claimed since 1912, when 
she was a child five or six years of age. She had been informally 
adopted by the then tenant and had always been regarded 
as his daughter. The case had to be remitted because there 
was no finding and no evidence on the question whether the 
deceased had been a contractual or a statutory tenant, but 
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the necessa1y work which would make it possible for them 
to comply with the order of the court, but nevertheless this 
case is an interesting example of the extent to which private 
rights are entitled to, and will receive, protection from the 
effects of pollution, whatever the duty of the defendant 
to the public may be. “ABC” 


TENANT’S FAMILY ” 


the court intimated its disagreement with the view that the 
defendant was not a member of his family. Further, the 
judgment of Bucknill, L.J., contained this passage: “‘ In the 
course of argument I was asked what was to be the position 
of an illegitimate child of the wife or of the husband who had 
lived all his life with his father or mother. Surely the Act 
was intended to cover a case of that kind, and, if so, I cannot 
see why, giving the word ‘family’ its ordinary, popular 
meaning, an adopted child should not be included.” It is 
perhaps not clear whether the learned lord justice’s dictum 
was intended to favour the inclusion of (formally or informally) 
adopted illegitimate children only, but in view of the six 
months’ qualifying period it is perhaps difficult to visualise 
circumstances in which this would matter: conceivably an 
illegitimate child might join the household when too old for 
adoption (of either sort), but it is unlikely. Cohen, L.J., 
while not making any direct response to the challenge, 
propounded this test : ‘‘ Would an ordinary man, addressing 
his mind to the question whether Mrs. Wollams was a member 
of the family or not, have answered ‘ yes’ or ‘no’? To that 
question I think that there is only one possible answer, and 
that is ‘yes’.”” It is perhaps less easy to say what would 
be the answer in the case of an informally adopted illegitimate 
child if the circumstances were known to the ordinary man 
concerned ; it may be remembered that the ordinary man has 
a way of using an expression connoting illegitimacy as an 
opprobrious epithet. Denning, L.J., started off with “It 
seems to me that ‘members of the tenant’s family’ within 
s. 12 (1) (g) of the Act of 1920 include not only legitimate 
children but also step-children, illegitimate children, and 
adopted children, whether adopted in due form of law or not,” 
and said no more gn that point. 

Shortly after this decision, a county court judge was 
called upon, in Jones v. Trueman (Current Law, August, 1949, 
para. 389) to adjudicate between a landlord and the mistress 
of his deceased tenant ; she had been divorced eleven years 
ago (the tenant being co-respondent), she had lived with him 
in the house claimed for four years before his death, and she 
had borne him two children. The learned judge solved the 
problem in this way: the tenant, he said, had put the 
defendant in the position of his wife, and, Brock v. Wollams 
being applied to this situation, she was a member of his 
family. But, if this was wrong, then Denning, L.J.’s above- 
cited words entitled her to succeed on behalf of one or other 
of the illegitimate children. 

But in Gamman v. Ekins the Court of Appeal, while the 
learned Master of the Rolls expressly refrained from expressing 
any opinion on the correctness of Jones v. Trueman, drew the 
line. Perhaps a somewhat blurry line, and the learned 
Master of the Rolls had, he said, felt greater difficulty in 
arriving at the answer that the defendant was not a member 
of the deceased tenant’s family than had his colleagues : 
this because the relationship had not been a casual one, the 
two persons concerned having lived together and been accepted 
by the neighbourhood as man and wife for some twenty 
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vears. (In fact, the county court judge did not decide 
whether or not the relationship had been platonic.) Asquith 
and Jenkins, L.JJ., appear to have regarded the false colours 
element as a circumstance militating against the defendant. 
‘To say of two people masquerading, as these two were, as 
husband and wife (there being no children to complicate the 
picture), that they were members of the same family, seems 
to me an abuse of the English language ’’: Asquith, L.J. 
The defendant’s explanation of what the same learned lord 
justice called his having posed as husband was, in fact, merely 
an application—from the other end—of a principle adopted 
by Julius Caesar who (according to Plutarch and Suetonius) 
divorced Pompeia not because of her adultery with the 
co-respondent Publius Clodius but because the two were 
getting themselves, or at all events were being, talked about. 

All three judges agreed that where there were children, the 
position might be different : “‘it seems to me that as soon as 
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children of two such parties, or of one of them, come into 
question there may be said to be de facto an actual family 
consisting of the children and the natural parent or parents 
of those children ’’: Jenkins, L.J. It would seem that if 
this be the case the statutory tenancy would be conferred on 
the consort rather than on any of the children, especially if 
these be under age. Indeed, the second part of the county 
court judge’s judgment in Jones v. Trueman, supra, may well 
raise the question how, if the first part were wrong, effect 
could be given to the result. When discussing Turnbull v. 
O’Brien, supra, in the article mentioned above, I referred to 
what I considered would be the difficulty of making an 
infant a statutory tenant (in Saller v. Lask, supra, no 
application was made on behalf of a nine-year old daughter) ; 
but it is a problem the discussion of which should be left to 
the ‘Conveyancer’s Diary.” 


HERE AND THERE 


THE SALMON WAR 
Ir was in April that Sheriff Maconochie’s Committee on 
poaching and illegal fishing of salmon and trout in Scotland 
presented its report. That report has been loud enough 
to awaken indignant echoes in both Houses of Parliament 
and the latest advices are that legislation has been promised. 
It had better be quick, for the mass murder going on, 
organised on commando lines by urban racketeers, might well 
leave the rivers fishless and empty within an easily measurable 
distance of time. This, of course, would have the advantage 
that the towns could thereafter go on happily turning them 
into sewers without the obstacle of the fisherman’s protest. 
The netting that goes on, with perfect legality, at Berwick 
in the season when the great army of salmon push, in one 
great mass, into the mouth of the Tweed, is not a spectacle 
for the sensitive fly-fisherman, but for ruthlessness it has 
nothing on the up-to-date methods of the ‘‘ wide boys ’ 
when they get busy with their explosives, their cyanide and 
the electrical devices which have now administered a 
shock—not only to the fish they stun. One would think 
that the possibility of a gastronomic encounter with a fish 
that has been dosed with cyanide might somewhat daunt 
potential consumers of the delicacy, once the manner of its 
decease is suspected. In the last ten years the English 
have learnt to stomach, with apparent impunity, the oddest 
things, particularly in the way of denizens of the deep, but 
surely even the hungriest or the greediest draw the line at 
cyanide. 
UNTAXED PROFITS 

Ir is just about eighty years since Parliament did anything 
to confine the risks of the salmon’s by no means uneventful 
life within the bounds of the normal. Then, by the Salmon 
lisheries Act, 1868, a tine of £5 was deemed an adequate 
deterrent for concerted night poaching. That, of course, 
meant five golden sovereigns and, in the days before the 
horseless carriage broadened the field of commercial enter- 
prise, the little local poacher was all the fish-loving legislature 
needed to bother its head about. Special Acts might 
Vary the maximum penalty as regarded certain rivers ; in 
the case of the Annan it was as low as £2, in that of the 
Tweed as high as £10. But 1868 was as far from visualising 
electric shocks for salmon and mechanised disposal as it 
was from conceiving atomic warfare for humans. It never 
heard anything like the 1950 story of the three poachers 
as unfolded in Dornoch Sheriff Court. The accused were 
charged with poisoning salmon in the Cassley at the Glennick 


Falls, using for the purpose an acid called “‘ cymag.”’ This 
extremely effective weapon had left five hundred salmon 
dead in two pools. <A truck carried off the spoils and the 
night's work brought in £953. Out of that the maximum 
fine of 45 a man imposed on conviction still left them an 
adequate incentive to further industry, a handsome untaxed 
margin of profit—far more than the demands of the 
Chancellor of the Exchequer would have spared of such a 
sum earned by the painful processes of legitimate toil. To 
meet the changed economic circumstances of supply and 
demand, the committee has recommended, and Parliament 
seems likely to impose, far heavier fines, with the additional 
risk of imprisonment and confiscation of capital assets 
equipment, vehicles and motor boats. There will probably 
be also effective powers of search. It is not, incidentally, 
the first time that highly organised poaching has attracted 
the special attention of Parliament. In the early eighteenth: 
century a gang of racketeers, called the ‘“* Waltham Blacks ”’ 
from their blackened faces, were stealing fish, deer and rabbits 
in a big way, with sidelines in homicide, blackmail, arson 
and cattle maiming thrown in. The sequel was a truly remark- 
able statute which came into force in 1723. It ranged 
explicitly over all their manifold activities and prescribed 
one simple and final remedy for all—death. 


APPRENTICES’ SALMON 

A stpELINE of the alarm at the threatened extinction of the 
salmon has been a revival of the controversy about thic 
tradition that once in the golden piscatorial age apprentices 
had to be protected by law from a surfeit of salmon in their 
diet. A Cromwellian captain, writing in 1658 of | the 
abundance of salmon in the north, did indeed assert that ‘‘ so 
great is the plenty, the burgomasters, as in many other parts 
of Scotland, are compelled to reinforce an ancient statute 
that compels all masters and others not to force or compel 
any servant or an apprentice to feed upon salmon more than 
thrice a week.’ Those who claim to have explored the six 
enormous volumes of pre-Restoration Scottish statutes (I do 
not) assert that they can find no such enactment. (Maybe there 
was once something to that effect in some medieval equivalent 
of our statutory rules and orders.) That such a stipulation 
found its way into apprentices’ indentures is beyond doubt, 
though it has been somewhat unfairly suggested that it was 
nothing but a piece of padding stuffed into the document 
by the lawyers to swell remuneration with no relation to 
actual eating conditions. RICHARD ROE. 





Mr. Christopher Oakley has been appointed clerk to the Board 
of Governors of the Mathematical School, Rochester, and of the 
Rochester Girls’ Grammar School. 


Mr. Herbert Malone, K.C., who is suffering from conjunctivitis, 
has resigned his appointment as Metropolitan Magistrate. He 
hopes to resume his practice at the Bar in due course. 
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NOTES OF CASES 


COURT OF APPEAL 
CYCLIST UNSEATED BY CALVES 
Wright v. Callwood 
Cohen, Asquith and Denning, L.J J. 
2nd May, 1950 

Appeal from Crewe and Nantwich County Court. 

The defendant, a farmer, drove two calves from a field, 
along a highway, and into the drive leading to his farm. 
The engine of a lorry in the farmyard was started, and the 
calves, being frightened, rushed back into the road, knocking 
the plaintiff from her bicycle. She sued the defendant for 
damages in respect of her injuries. The county court judge 
held that the defendant ought not to have driven the calves 
into the yard where the lorry was, and that, if he did so, he 
ought to have taken the precaution of closing the gates 
between the drive and the highway or to have had a man 
to assist him to control the calves. He gave judgment for 
the plaintiff for £48. The defendant appealed. 

COHEN, L.J., said that Lord Greene, M.R.’s statement in 
Hughes v. Williams 1943 K.B. 574, that “ there is no duty 
in the owner or occupier of land adjoining the highway to 
prevent animals on it from escaping on to the highway,”’ 
had been approved in Searle v. Wallbank |1947) A.C. 341; 
91 SoL. J. 83. If there was no duty on the owner to fence 
his property adjoining the highway, how could he be under a 
duty to keep his gate shut (see per Goddard, L.J., in Hughes 
v. Williams, supra)? The finding of fact by the county 
court judge that the transit of the calves on the highway 
had ceased, could not be disturbed (see Deen v. Davies 1935 
2 K.B. 282; 79 Sor. J. 381). He decided that there were 
special circumstances which took the case out of the ordinary 
principle applied in Searle v. Wallbank, supra. If there 
had been evidence on which he was justified in finding such 
special circumstances, he (Cohen, L.J.) would have agreed 
with his decision ; but he was unable to find that there was 
any evidence which justified the conclusion that, at the relevant 
time, the defendant knew that the motor lorry was in the 
yard and that its engine might be started at any moment. 
it was impossible on the facts to find any special circumstances 
bringing into play the proposition laid down by Lord Atkin 
in lardon v. Harcourt-Rivington (1932), 140 L.T. 391, at 
wp: 392. 

Asourt, L.J., gave judgment agreeing. 

DENNING, L.J., dissenting, said that the rule as to fencing 
laid down in Searle v. Wallbank, supra, seemed to him to be a 
special exception to the general duty of care laid down by the 
House of Lords in Donoghue v. Stevenson |1932) A.C. 562, 
also stated by Lord Atkin with regard to animals in l’ardon’s 
case, supra. If a farmer drove animals along a highway he 
must use reasonable care to keep them under proper control. 
This applied especially to young animals like colts or calves 
which were likely to get excited and rush about (see Turner 
v. Coates 1917) 1 K.B. 670). The duty did not stop the 
moment they crossed the edge of the highway, but continued 
when they went on to an adjoining verge or into an adjoining 
yard or through an open gate (see Deen v. Davies, supra). 
If a farmer drove calves into a yard adjoining a highway 
his own or any one else’s yard—it was his duty to use reason- 
able care until they were safely tied up, or the yard gate 
was shut. That duty of care was still continuing here: 
when the accident happened, the calves had not been brought 
to safety. The county court judge had said that the farmer 
ought to have had another man to assist him to control the 
calves, and there was ample evidence to support that view. 
He (the lord justice) thought that the appeal should be 
dismissed. Appeal allowed. 

APPEARANCES: Berryman, K.C., and Brabin (Lovell, 
Son & Pitfield, for Walker, Smith & Way, Chester) ; Eric 
Mills (Rider, Heaton, Meredith & Mills, for Bellyse & Eric 
Smith, Nantwich). 

{Reported by R. C. CaLtBurn, Esq., Barrister-at-Law.] 


HIGHWAY : 


CHANCERY DIVISION 
INFANTS: MAINTENANCE: ENFORCEMENT 
ORDER: APPEAL 
In re Stern; Stern v. Stern 
Romer, J. 12th May, 1950 
Motion. 
On 30th November, 1945, an order was made by justices 
under the Guardianship of Infants Act, 1925, s. 3 (2), whereby 
the custody of an infant was awarded to the mother and the | 
father was ordered to pay {1 a week for its maintenance. 
The father failed to pay the maintenance and, on a summons 
taken out by the mother, the justices made an order for the 
enforcement of the maintenance order on 18th March, 1950. 


The father appealed. { 


RoMER, J., said that litigants had no inherent right of 
appeal and, unless a right of appeal was expressly conferred 
by statute, prima facie no appeal would lie. The Guardianship 
of Infants Act, 1925, s. 7 (3) (which provided that where on 
application to a court of summary jurisdiction under the 
Guardianship of Infants Acts the court made or refused to 
make an order, an appeal should lie to the High Court) did not, 
in his judgment, give the court jurisdiction to hear the present 
appeal. Theorderappealed against wasone for the enforcement 
of an earlicr order. Such enforcement order was not made 
under the Guardianship of Infants Acts but either under the 





inherent jurisdiction of the court of petty sessions to enforce 
its own orders or under the Children Act, 1948, s. 53. There 
was, therefore, no statutory authority to hear the present 
appeal ; and the court could not, by way of appeal, review 
an order of the justices made merely for the purposes of 
enforcing an existing order for maintenance. No hardship 
would result from his (the learned judge's) decision ; the 
father could at any time apply to the justices to vary the 
maintenance order, and if such order were refused he (the 
learned judge) thought, although he did not decide it because 
it was not before him, that the court would have power under 
s. 7 (3) of the Guardianship of Infants Act, 1925, to hear an 
appeal from such refusal. Jn re Queskey, Queskey v. Queskey 
1946| Ch. 250 applied. 

APPEARANCES : Tudor Evans (Lynch, Hall & Son) ; Edmund 
Davies, K.C., and J. Verdi Jenkins (Helder, Roberts, Giles & Co., 
for W. H. Rogers & Rogers, Carmarthen). 


{Reported by Ciive M. Scumirruorr, Esy., Barrister-at Law. 


REVENUE: CHARITABLE SOCIETY : 
PRESIDENT’S RIGHT OF AUDIENCE 
Animal Defence & Anti-Vivisection Society v. Inland 
Revenue Commissioners 
Romer, J. 15th May, 1950 

Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts. 

The Commissioners had decided that the appellant society 
was not established for charitable purposes only. The 
society now appealed. At the hearing of the appeal the 
society's president and founder appeared on its behalf, as 
she had done before the Commissioners. The preliminary 
objection was taken on behalf of the Crown that she could not 
be heard. 


ores 


See ee 





Romer, J., said that, in his opinion, regard being had to 
the established practice of the court, the society could not 
appear through the medium of its president. The general 
rule was that litigants could only appear in the court by 
counsel, subject to the exception that a litigant had the right 
of audience in person. ‘The president of the society was not a 
litigant in person so far as the appeal was concerned, for the 
society was a body consisting of many people of whom the 


president, though certainly a very important member, was 


only one. It appeared that a resolution had been passed 
empowering her and two others to act for the society in all 
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financial matters ; but that did not touch the present point, 
which was whether the court could give audience to an unincor- 
porated society through the mouthpiece of one of its members. 
The case was not an exception to the general rule that litigants 
other than litigants in person could only have their cases 
presented by counsel. He (his lordship) accordingly could 
not hear the president of the society on the appeal. Preliminary 
objection upheld. , 

APPEARANCES : Upjohn, K.C., J. H. Stamp and R. P. Hills 
(Solicitor of Inland Revenue). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIVISIONAL COURT 


NATIONALISATION OF COAL: VALUATION OF 
TRANSFERRED UNDERTAKING 
Priestman Collieries, Ltd. v. Northern District Valuation 
Board and Another 
Lord Goddard, C.J., Morris and Finnemore, JJ. 
12th May, 1950 
Special case stated by an arbitrator under reg. 40 of the 
Coal Industry (Valuation of Compensation Units) Regulations, 

1947, 

On the transfer of the claimant company’s coal mine 
undertaking to the National Coal Board under the Coal 
Industry Nationalisation Act, 1946, it became necessary for 
the respondents, the Northern District Valuation Board, 
established by s. 12 of the Act of 1946, to value, among other 
things, its stocks of mining timber. On Ist January, 1947, 
the Control of Timber (No. 35) Mining Timber (Prices) Order, 
1944, was in force, which prescribed maximum prices for the 
sale of mining timber. The maximum prices fixed with 
regard to imported timber were substantially lower than 
otherwise where the sale was to the owner of a coal mine 
in Great Britain buying the timber for use in that mine. It 
was agreed between the parties that a notional sale would 
be at the site of the undertaking and that the purchaser who 
would offer the best price would be the one who intended 
using the purchased articles at that site. The only question 
arising on the valuation concerned the mining timber of the 
undertaking, which the claimants sought to have valued on 
the basis that no price restrictions were in force at the date of 
the notional sale. By s. 10 of the Coal Industry (Nationalisa- 
tion) Act, 1946, provision is made for the payment of compen 
sation in respect of coal-mining undertakings (‘‘ transferred 
interests ’’) transferred to the National Coal Board. Section 13 
provides for the valuation of transferred interests, and by 
s. 13 (4) for that purpose the value of an undertaking “ shall 
be taken to be the amount which it might have been expected 
to realise if this Act had not been passed and it had been sold 
on the primary vesting date in the open market by a willing 
seller to a willing buyer...’ By subs. (5) on the assumed sale 
a regard shall be had to all relevant circumstances ” 
including “‘ (a) the state of things in which the transferred 
interests subsisted at the date of their vesting in the board.” 
(Cur. adv. vult.) 

Morris, J., reading the judgment of the court, said that the 
expression ‘open market "’ in s. 13 (4) did not contemplate 
a purely hypothetical market to be regarded as exempt from 
restrictions imposed by law. The inquiry directed was 
what the seller of the undertaking would have realised on 
Ist January, 1947. The fact that any notice of a compulsory 
sale must be ignored, and that the seller must be deemed to 
have done as well as a willing seller might reasonably be 
expected to do on that date, did not mean that he should be 
regarded as a person not bound by law. <Any restriction 
imposed by law on him or any willing buyer must be taken into 
account. The assumed sale, though a notional one, must 
therefore be taken as subject to the conditions under which 
willing buyers and sellers could legitimately have operated on 
Ist January, 1947, and the requirement in s. 13 (5) that regard 
should be had to all relevant circumstances showed that what 
was contemplated was a sale in the actual market rebus sic 
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stantibus. Accordingly the notional sale must be taken as 
subject to the maximum prices fixed by the Order of 1944, 
with a correspondingly lower valuation of the timber. As 
for the second question, that of the scale of timber prices 
applicable, in view of the above-mentioned agreement between 
the parties as to the circumstances of the sale, the valuation 
fell to be determined according to the lower scale of prices 
fixed by the order for the case where the sale was to the 
mine owner for use in his mine. Judgment accordingly. 

APPEARANCES: Str Hartley Shawcross, KC. (A.-G.), Colin 
Pearson, K.C., and Harold Marnham (Treasury Solicitor) : 
B. J. M. MaclKenna, K.C., and Featherstone (Watson, Burton, 
booth & Robinson, New castle-on-Tyne). 


{Reported by Kk. C. CALBuRN, Esq., Barrister at Law. 


DIVISIONAL CouRtT 
MOTOR CAR INSURANCE: VEHICLE AND 
TRAILER 
Rogerson v. Stephens 


Lord Goddard, C.J., Humphreys and Parker, JJ. 
17th May, 1950 

Cases stated by Cambridge justices. 

An information was preferred against the defendant 
charging him with using a motor vehicle and trailer on a road 
without having in force a policy of insurance or security in 
respect of third-party, risks, contrary to s. 35 of the Road 
Traffic Act, 1930. It was alleged that the defendant used a 
motor vehicle ‘‘ to wit a motor car and trailer,’’ without 
having in force in relation to the user of the vehicle such 
a policy of insurance as complied with the requirements of 
Pt. ll of the Act. At the hearing of the information counsel 
for the defendant objected that the charge as laid was bad in 
three respects: that there was no offence known to the 
law of using a motor vehicle and trailer in the manne 
charged ; that the motor vehicle and trailer did not together 
form a single entity; and that the law did not require a 
policy of insurance in respect of a trailer. The justices 
overruled the objection and proceeded to consider whether 
the defendant's policy covered the use of his motor car 
with his employers’ trailer attached. They decided that 
it did and dismissed the summons. The prosecutor appealed. 

Lord Gopparp, C.J., said that it was quite clear that 
a trailer was not a motor car, and that a motor car and traile1 
were not one vehicle but two. The information was bad 
and the justices were wrong in overruling the objection 
that had been taken. The offence under s. 35 of the Road 
Traffic Act, 1930, was to use a motor vehicle without having 
in force some policy of insurance, but a motor car and traile1 
did not constitute a motor vehicle. It followed that the 
information disclosed an offence not known to the law. 
The justices could have amended it by striking out the words 
“and trailer.’ The prosecution could have asked them to 
do so, but chose instead to rely on the information as it stood. 
The court could not now send the case back with directions 
to the justices to amend, as they had determined the matter 
and dismissed the summons. ‘Their dismissal was right but 
for reasons different from those which they had given, and it 
was unnecessary to consider the question of insurance law. 

Humrukeys and ParKEr, JJ., agreed. Appeal dismissed. 

ApreakANcES : Malcolm J. Morris (Blyth, Dutton, Wright 
and Bennett, for King, Metters & Harrison, Cambridge). 


[Keported by R. C. Catburn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
LEGITIMACY: ‘“ REMOTER ANCESTOR ” 
Knowles v. Attorney-General 
Willmer, J. 3rd May, 1950 

Legitimacy petition under s. 188 of the Judicature 
(Consolidation) Act, 1925, and the Legitimacy Act, 1926, as 
amended by s. 19 (3) of the Administration of Justice Act, 
1928. 
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The petitioner sought, for the purposes of litigation in 
France arising out of wills under which he was interested, a 
declaration that the testators in question, two of the deceased 
brothers of his father, were legitimated under the Legitimacy 
Act, 1926. The petitioner’s two uncles were born before the 
marriage of their parents. By s. 2 (1) of the Act of 1926, 
a petition lies at the instance of a person claiming that “‘ he or 
his parent or any remoter ancestor ... has become a legitimated 
person. 

Witimrk, J., said that, apart from other considerations, 
he would have followed M. v. M. 1946, P. 31, and Colquitt 
v. Colquitt 1948, P. 19, and have made the required declaration 
under s. 2 of the Act of 1926, or, alternatively, under the 
inherent powers of the court and, more particularly, under 
R.S.C. Ord. 25, r. 5, or Ord. 34, r. 1. In his opinion, Ord. 34, 
r. 1 (which contemplated a special case in writing, on the 
lines adopted in Jones (RK. E.), Lid. v. Waring & Gillow, Ltd. 
1925, 2 K.B. 612, at p. 625), was not applicable, at any 
rate in the absence of consent to that course, which was not 
forthcoming from the Attorney-General. Further, in his 
opinion he could not make a declaration of the character 
asked under the inherent jurisdiction regulated by Ord. 25, 
r.5. Ifit were competent for the court to make a declaration 
under that rule, it would never have been necessary to enact 
s. 2 of the Legitimacy Act, 1926. A declaration of legitimacy 
was something peculiarly sacred. Then came the question 
whether an uncle could be regarded as “‘ a remoter ancestor ”’ 
within s. 2 of the Act of 1926. It had been contended for the 
petitioner that the expression included any blood relation in 
whose legitimacy the petitioner had an economic interest, 
whether by succession or otherwise, and that the Act should be 
viewed against the background of the property legislation 
of 1925, which had then recently enacted a new code of 
devolution, and should be given a wide and liberal inter- 
pretation for the purposes of the jurisdiction to vary settle- 
ments under s. 192 of the Judicature (Consolidation) Act, 
1925, as in Gunner v. Gunner and Stirling |1949) P. 77. 
Zetland (karl) v. Lord Advocate (1878), 3 App. Cas. 505, 
had been cited as authority for the proposition that the 
word “ancestor’’ had an extended meaning in relation 
to questions of succession to property and was something 
which went beyond any question of direct lineal ascent. 
But it was clear that, although the word “ ancestor ’’ might 
have a technical meaning which had survived from the 
writ of mort d’ancestor, the word was now used in ordinary 
language in the sense of forefather or lineal ascendant. Did 
the draftsman of the Act of 1926 intend to use the word 
in its technical sense, or in the sense of forefather or lineal 
progenitor, as it was understood to mean in common speech ? 
Searing in mind the true canons of construction, and, more 
particularly, having regard to the burden which was on the 
petitioner of bringing himself within the jurisdiction con- 
ferred by the statute, he (his lordship) had come to the con- 
clusion that the petitioner was not entitled to his declaration, 
for he had not brought himself within the range of persons 
entitled to petition for and obtain statutory relief under 
s. 2 of the Legitimacy Act, 1926. Petition dismissed. 

APPEARANCES: Salt, K.C., and R. J. A. Temple (Rowe 
and Maw); J. E. S. Simon (Treasury Solicitor). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


HEARING IN HUSBAND’S ABSENCE: JUSTICES’ 
DISCRETION 
Scutt v. Scutt 


Hodson and Pearce, JJ. 4th May, 1950 


Appeal from Lincoln justices. 

The respondent wife took out a summons for maintenance, 
alleging desertion. The appellant husband informed the 
justices by telegram that his public duties prevented his 
attendance on the date of hearing. The hearing was 
accordingly adjourned. On the day before the day fixed 
for the adjourned hearing the husband wrote asking for a 
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further adjournment again on the ground of public duties 
and suggesting a date two months later. The justices’ 
clerk telegraphed that the new request was refused and that 
the hearing would proceed in his absence. The husband 
received the telegram only after the hearing, at which the 
justices made a maintenance order in favour of the wife. 
The husband appealed. 

Hopson, J., said that, while the justices had exercised 
their discretion under s. 16 of the Summary Jurisdiction 
Act, 1848, to proceed in the husband’s absence correctly in all 
the circumstances before them, nevertheless they had been 
unaware, When they so exercised it, that the telegram refusing 


the further adjournment had not been received by the 
husband. There ought therefore to be a rehearing of the 


wife’s summons, for the fact of the non-receipt of the telegram 
would have carried great weight with the justices had they 
known of it. That was sufficient to decide the case, but he 
(his lordship) would express the further opinion that a 
rehearing should be directed on the broader ground of the 
considerations of public policy arising in the case of pro- 
ceedings before justices between husband and wife. Such 
proceedings might be the forerunners of divorce proceedings in 
the High Court involving change of status. Provided that 
the court were satisfied that the husband had a serious 
intention of defending the charge and had advanced matters 
which might reasonably be regarded as constituting a defence, 
it should not deny him an opportunity of being heard. The 
observations of Langton J., in Winter v. Winter 1942) P. 151, 
at p. 153; 86 SoL. J. 323, were applicable. 

PEARCE, J., agreed. Appeal allowed. 

APPEARANCES : Brandon (Robinson & Bradley, for Smirk 
and Thompson, Newcastle-on-Tyne) ; Jean Henderson (Taylor, 


Jelf & Co., for Burton, Scorers, Pattinson & Page, Lincoln). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


SHIP DESTROYED: WRIT IN REM AGAINST 
COMPENSATION 
“« The Eva” 
Willmer, J. 9th May, 1950 

Motions to set aside a writ im rem. 

A writ 7x rem was issued by the mortgagees of a vessel 
which had been destroyed in circumstances resulting in the 
right of her owners to receive compensation from the Minister 
of Transport under the Compensation (Defence) Act, 1939. 
The writ was served on the Minister and on a judgment 
creditor to whom the owner of the vessel owed a debt in 
respect of her. Both of those parties now moved to have 
the writ set aside.’ 

WILLMER, J., said that the issue of a writ 7m vem was in 
the circumstances entirely misconceived. The court had 
no jurisdiction 77 rem against compensation payable under the 
Compe nsation (Defence) Act, 1939, whether it was in the 
hands of the Ministry of Transport or of any other person as 
stakeholder. The Admiralty jurisdiction of the High Court 
could be exercised in rem or in personam, and was defined 
by statute. The statutory definition was contained in the 
Supreme Court of Judicature (Consolidation) Act, 1925, 
and twelve particular matters were specified in the statute. 
He could find no statutory jurisdiction against a sum of 
money such as the compensation payable in respect of The 
iva ; nor was any authority cited to show that there would 
previously have been any such jurisdiction. The existence 
of a writ in rem presupposed the existence of a res. There 
was abundant authority to show that, where a ves had been 
arrested and had passed into the custody of the court, and for 
some reason it became necessary to sell the ves, the proceeds 
of the sale in the hands of the court continued to be regarded 
as the ves. The contention that s. 14 of the Act of 1939 
made compensation payable under the Act subject to any 
mortgage, pledge or lien, to the same extent as the property 
itself would have been, would result in a severe straining of the 
language of the section. If the Legislature had intended 
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anything so far-reaching it would have been necessary to 
make it clear. The writ im rem would be set aside. 
Application granted. 

APPEARANCES: P. Bucknill (Stocken, May, Sykes and 
Dearman) (judgment creditors); H. E. G. Browning 
(Treasury Solicitor); Knox Cunningham (Beckingsales and 


Naylors) (mortgagees). 
4 (Reported by R. C. Carpurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: CORRECTIVE TRAINING 
R. v. Ledger 


Lord Goddard, C.J., Morris and Finnemore, JJ. 
2nd May, 1950 


Appeal against sentence. 


The appellant was sentenced by quarter sessions to four 
years’ corrective training. In giving the judgment of the 
court, Lord Goddard, C.J., made the following observations 
for which alone the appeal is noted. The appeal was by 
leave of the judge in chambers. 

LorD GoppDARD, C.J., said that he thought that the reason 
why the judge had given leave to appeal against a sentence 
of corrective training was that he thought that the court 
would not willingly or knowingly have ordered the appellant 
to serve a sentence which in practice would be one of four 
years’ imprisonment. At the time when leave to appeal was 
given the judges had been unable to obtain any very clear 
information on what was happening to prisoners who were 
sentenced to corrective training. Corrective training was a 
new form of punishment introduced by the Criminal Justice 
Act, 1948, and the relevant sections came into force in 1949. 
The judges of the court had been somewhat disturbed because 


SURVEY OF 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 

Read First Time :— 

Air Force Reserve Bill [H.L.] 

To consolidate certain enactments and Orders 
relating to the Air Force Reserve. 

Army Reserve Bill [H.L.] [22nd June. 

To consolidate certain enactments relating to the Army Reserve. 

British Transport Commission Bill [H.C.]} [22nd June. 

Housing (Scotland) Bill [H.L.] [21st June. 

To consolidate the Housing (Scotland) Acts, 1925 to 1949, and 
certain other enactments relating to housing in Scotland. 

Wolverhampton Corporation Bill [H.C.] [22nd June. 


Read Second Time :— 


Coal Mining (Subsidence) Bill [H.C.] [20th June. 

Diseases of Animals Bill [H.L.] [22nd June. 

To consolidate the Diseases of Animals Acts, 1894 to 1937, and 
certain other enactments relating to diseases of animals. 

Food and Drugs (Milk, Dairies and Artificial Cream) Bill 
[H.L.] . (20th June. 

Highways (Provision of Cattle-Grids) Bill[H.C.] [22nd June. 


[22nd June. 
in Council 


Oldham Extension Bill [H.C.] {22nd June. 
Shops Bill [H.L.] [22nd June. 


To consolidate the Shops Acts, 1912 to 1938, and certain other 
enactments relating to shops. 

Sunderland Extension Bill [H.C.]} 

Thames Conservancy Bill [H.C.] 


{22nd June. 
[21st June. 


In Committee :— 
Allotments (Scotland) Bill [H.C.] 
Merchant Shipping Bill [H.C.] 
Public Utilities Street Works Bill [H.C.] 


[22nd June. 
[22nd June. 
[20th June. 


B. DEBATES 
On the Second Reading of the Highways (Provision of Cattle- 
Grids) Bill, Lorp Lucas, explaining the effects of the Bill, said 
cl. 3 dealt with the liabilities of a highway authority for the 
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they had found out, when those sentences could first be 
given, that accommodation had not been provided in different 
prisons for corrective training. Accordingly it had then 
seemed to the court that a sentence of corrective training was 
in no way different from a sentence of imprisonment. 
Recently the Prison Commissioners had attended a meeting 
of all the judges in London. He (his lordship) was making 
the present statement so that quarter sessions might have 
the advantage of knowing what the judges now knew, namely, 
that arrangements were now in fact in force by which corrective 
training could be, and was being, given in different conditions 
from those which prevailed for ordinary sentences of imprison- 
ment. He did not mean to say, and it would be very 
undesirable if quarter sessions were to think, that corrective 
training should be looked on as a sentence which was not in 
one sense a sentence of imprisonment, because it was: it 
was served in prisons, and, in the ordinary way, the usual 
one-third remission would be given unless the prisoner grossly 
misconducted himself. It had the great advantage that, when 
he came out, the prisoner would be under the charge of the 
After-care Association, whose duty it would be to see if they 
could find him work and give him a helping hand and keep 
him under observation generally. The prisons which had 
been set aside for corrective training were two wings at 
Wormwood Scrubs, two wings at Liverpool Prison, the whole 
of Chelmsford Prison, and, recently, a wing at Durham 
Prison. During June there would also be an establishment 
for the purpose at Nottingham. The court was therefore now 
satisfied that the discipline and effect of a sentence of corrective 
training were in fact different from those of a sentence of 
simple imprisonment. Appeal dismissed. 
APPEARANCES: The appellant in person. 
(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 
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repair of cattle grids and with the very difficult and contentious 
subject of non-feasance. The general law was that if a road were 
properly laid in the first instance and was fit for traffic when 
first opened, the fact that it might subsequently become dangerous 
or unfit for traffic imposed no liability on the highway authority. 
The authority was liable for damage or injury due to direct acts 
which they performed in the construction or repair of a road ; 
but they were not liable for damage or injury due to the fact that 
they did not do something which they might have done. If a 
highway authority, in carrying out works of construction or 
repair on a highway, did so negligently or incompetently, thereby 
creating a danger, that would be misfeasance, and any person 
who suffered damage or injury in consequence of that mis- 
feasance could bring a claim against the authority in the courts. 
Omission to maintain a highway so as to prevent deterioration 
would be mere non-feasance and would expose the authority to 
no such claim. Following recent decisions of the courts, it was 
believed that it would be held that an authority which provided 
a cattle grid and ancillary works would be liable for any conse- 
quences of their failure to keep it in good repair. This is what 
subs. (1) of cl. 3 was intended to achieve. Subsection (2), on the 
other hand, was intended to give the authority the benefit of the 
doctrine of non-feasance in relation to the actual surface of a 
by-pass, just as they would have it in respect of the surface 
of any other road repairable by them as a highway authority. 
Thus subs. (2) followed established highway law. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Agriculture (Miscellaneous Provisions) Bill [H.C.] 

[22nd June. 

To authorise the payment out of moneys provided by Parlia- 
ment of grants in respect of petrol-driven machines used in 
connection with agriculture and of contributions towards costs 
of providing fertilisers used for agricultural land; and _ for 
purposes connected therewith. 

Darlington Corporation Trolley Vehicles (Additional Routes) 
Provisional Order Bill [| H.C, | 21st June. 


[22nd June. 
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To confirm a Provisional Order made by the Minister of 
Transport under the Darlington Corporation (Transport, etc.) 
Act, 1925, relating to Darlington Corporation trolley vehicles. 


Read Second Time :— 


Allotments Bill [H.C.] 
Doncaster Corporation Bill [H.L. 
Mersey Docks and Harbour Board Bill [H.L.} [19th June. 
Norwich Extension Bill [H.L. [19th June. 
Pier and Harbour Provisional Order (Caernarvon) Bill [H.C. 
{21st June. 
Pier and Harbour Provisional Order (Cattewater) Bill [H.C. | 
[21st June. 
Pier and Harbour Provisional Order (Great Yarmouth) Bill 
[H.C. [21st June. 
Pier and Harbour Provisional Order (Workington) Bill [H.C. 
{21st June. 
Prescelly Water Bill [H.L.| [19th June. 
Public Registers and Records (Scotland) Bill [H.L.] 
[21st June. 


(21st June. 
[19th June. 


Read Third Time :— 
Cardiff Extension Bill [H.C.} 
Lee Conservancy Catchment Board 


(20th June. 
Bill [H.C.} 

[19th June. 
Pier and Harbour Provisional Order (Hartlepool) Bill [H.C.} 
{23rd June. 
[20th June. 


Towyn Trewan Common Bill [H.C.] 
[21st June. 


Wakefield Extension Bill [H.L.] 


In Committee :— 
Finance Bill [H.C.] [22nd June. 
B. QUESTIONS 
The ATTORNEY-GENERAL gave an undertaking that before any 
steps were taken in connection with the development or change 
of use of the West Riding Deeds Registry at Wakefield, he 
would consult with the legal and other professional organisations 
in the West Riding who had well-qualified experience of that 
Registry. [16th June. 
The SPEAKER stated that the rule prohibiting discussion in the 
House of matters which were sub judice applied only to matters 
in British courts. Reference to matters sub judice in other courts 
might, however, be affected by considerations of courtesy or 
taste. [19th June. 
Sir JouNn MELLOR asked the Minister of Fuel and Power if he 
would define the powers, other than s. 16 (2) of the Motor Spirit 
(Regulation) Act, 1948, enabling the making of 5.1. 1950 No. 870 
(the Motor Spirit (Regulation) Act, 1948 (Expiry) Order, 1950), 
and, in particular, the proviso to para. 2 thereof; and why the 
order enabled legal proceedings to be commenced or continued 
notwithstanding the expiry of the Act, when the Minister had 
already undertaken that prosecutions would be withdrawn. 
In reply, Mr. Puitip NoEL-BaAKER said that in accordance with 
an almost invariable practice, the words “‘ and of all other powers 
enabling him ’’ were included in the Order in Council referred to 
by Sir John Mellor, but he was advised that, in fact, the order 
rested entirely on s. 16 (2) of the Motor Spirit (Regulation) Act, 
1948. He had neither given, nor could he give, any undertaking 
that all prosecutions would be withdrawn, and it would not be 
in accordance with the general rules of law to prevent proceedings 
being brought in respect of acts which, when they were done, 
were offences against the law. [19th June. 
The ATTORNEY-GENERAL Stated that extradition proceedings 
were not normally taken in respect of bankruptcy offences. 
(19th June. 


The AtrorRNEY-GENERAL said that the only fees paid to the 
Law Officers of the Crown in connection with the proceedings 
against war criminals in which they had been concerned arose 
out of the case before the International Military Tribunal at 
Nuremberg. Of the total fees to counsel in this case, amounting 
to £52,396, the sum of £967 10s. was paid to the Attorney-General. 
A further sum of £1,343 15s. was credited and set off against the 
Attorney-General’s inclusive remuneration after Ist April, 1946, 
since which date the Law Officers had been remunerated in a 
fixed annual sum and not by fees. (19th June. 


The ATTORNEY-GENERAL said that the Lord Chancellor had 
asked him to express his warm thanks to those justices who, 
on ist June last, had been transferred to the supplemental list 
on account of age, under the Justices of the Peace Act, 1949, 
for the public services which they had rendered for so many 


SOLICITORS’ 


JOURNAL July 1, 1950 


years since their appointment to the Commission of the Peace. 
The Lord Chancellor much regretted that, owing to the large 
number of justices transferred on this occasion, namely, 2,030, 
he found it impracticable to write a separate letter of thanks 
to each of them. [19th June. 


Sir STAFFORD Cripps stated that he was not contemplating 
any amendments of the Trustee Act, 1925, and could not consider 
the inclusion of deposits with building societies asa form of trustee 
investment permitted by law. (20th June. 

Mr. LINDGREN stated that it was unnecessary to amend the 
Town and Country Planning Act, 1947, so as to provide that the 
power to amend or revoke orders contained in s. 111 (4) should 
apply also to regulations because the Interpretation Act already 
made that provision. (20th June. 

Sir JoHN MELLOR asked the Minister of Town and Country 
Planning why, having regard to s. 32 (3) of the Interpretation 
Act, 1889, his predecessor made regulations concerning develop- 
ment charge which could only be revoked or varied by statute. 
In reply, Mr. LINDGREN said that this was a matter on which the 
opinions of lawyers differed, but he did not propose to reduce, 
either by regulation or legislation, the present rate of development 
charge. (20th June. 

Mr. CHUTER EDE stated that the rules of management made 
under s, 52 of the Criminal Justice Act, 1948, were as follows : 
the Prison Rules, 1949 (S.I. No. 1073); the Borstal (No. 2) 
Rules, 1949 (S.I. No. 1283); and the Attendance Centre Rules, 
1950 (S.I. No. 712). [20th June. 

Mr. YOUNGER stated that he had been informed by Lord Justice 
Somervell, Chairman of the Inter-Departmental Committee on 
State Immunities (appointed following a successful plea of 
immunity by the Tass News Agency in a libel action), that the 
committee wished its recommendations to be based upon a 
thorough consideration of all the aspects of the matter, including 
an investigation of the law and practice of foreign countries in 
that sphere, and that consequently there was no _ possibility 
that the committee would be ready to report before the end of the 
present session. [21st June. 

Mr. YOUNGER stated that there had been an error in one aspect 
of what he had said with regard to the availability of proceedings 
in the courts of this country by unmarried German mothers 
against putative fathers now resident in this country. He 
had had a full legal examination of the question, but he could not 
offer any hope of alteration in the future. {21st June. 


Mr. CHUTER EDE stated that the number of affiliation orders 
made in 1949 was 83 per cent. of the total applications; the 
corresponding figure for 1926 to 1935 being 80 per cent. 

[22nd June. 

Replying to Mr. SIDNEY MARSHALL, Mr. CHUTER EDE said that 
there were no statutory provisions requiring police officers to 
wear Civilian clothes when on duty in juvenile courts. The matter 
was within the discretion of the justices and the practice varied 
from court to court. [22nd June. 

The publication of names or other identifying particulars 
of juvenile delinquents appearing before juvenile courts was 
stated by Mr. CHUTER EDE to be prohibited by s. 49 of the 
Children and Young Persons Act, 1933, which empowered the 
court or the Secretary of State to authorise publication if satisfied 
that it was in the interests of justice to do so. He did not consider 
that any change in the law, such as would make publication 
obligatory unless the magistrates forbade it, to be desirable. 

[22nd June. 


Mr. HAROLD WILson stated that during the year ended 
31st March, 1950, there were reported to the Board of Trade 
eleven cases of firms, including six partnerships, which had failed 
to place on their letter paper the particulars required by s. 18 (1) 
of the Registration of Business Names Act, 1916. Prosecutions 
had been instituted in three of these cases, one of these being a 
partnership. (22nd June. 

The MINISTER OF AGRICULTURE stated that applications from 
lords of manors or from tenants for the determination of com- 
pensation for the extinguishment of manorial incidents under 
s. 140 of the Law of Property Act, 1922, would only be accepted 
if they were posted on or before 31st October, 1950. He strongly 
recommended the parties to settle independently without reference 
tohim. If they were unable to agree among themselves, however, 
they would be well advised in their own interests to arrange 
for their applications to be sent in some time before the closing 
date. An explanatory memorandum and forms of application 
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could be obtained from his department at 4+ Chester Terrace, 
Regent’s Park, London, N.W.1. (22nd June. 
Mr. HuGH GAITSKELL stated that five people, two of them 
foreigners, had volunteered to give information about suspected 
offences against the Exchange Control Act, but in none of 
these cases was the information of such value as to merit a reward. 
{22nd June. 
Squadron-Leader A. E. Cooper asked whether, in view of the 
many outstanding and unsatisfied claims for war damage, it was 
the Government’s intention to introduce a War Damage Amend- 
ment Act during the life of the present Parliament. Mr. DouGLas 
Jay said it was not. [22nd June. 
Mr. DouGLas Jay stated that the present value of the £1,000 
receivable by a surviving spouse on intestacy under the provisions 
of the Administration of Estates Act, 1925, was about £600 as 
compared with its value on Ist January, 1926. [22nd June. 
The ATTORNEY-GENERAL Stated that the total amount expended 
from the grant-in-aid to The Law Society for poor persons’ 
litigation on matrimonial causes in the year ended 31st March, 
1949, was £178,372 out of £180,604. No definite figures for the 
year ended 31st March, 1950, were yet available, but the estimated 
figures were £204,800 out of £207,125. It was not possible to 
extract from the total spent on matrimonial causes the amount 
spent on divorce proceedings, nor was it possible to estimate 
what proportion of the total cost of the administration of justice 
(including the salaries of judges and kindred services) in the 
period in question ought to be attributed to the disposal of 
poor persons’ matrimonial causes. [22nd June. 


STATUTORY INSTRUMENTS 

Bacon (Rationing) Order, 1950. (S.I. 1950 No. 976.) 

Beans and Peas (Revocation) Order, 1950. (S.I. 1950 No. 994.) 

Carpets (Maximum Prices) (Amendment No. 2) Order, 1950. 
(S.I. 1950 No. 1000.) 

Coal Industry Nationalisation (Interim Income) 
Interest) Order, 1950. (S.I. 1950 No. 967.) 

Colorado Beetle (Amendment) (Scotland) Order, 1950. (S.I. 1950 
No. 964.) 

Control of Suilding Operations (No. 15) Order, 1950. (S.I. 1950 
No. 968.) 


(Rates of 


Control of Petroleum (Amendment) Order, 1950. (S.I. 1950 
No. 996.) 

Derwent Valley Water Order, 1950. (S.I. 1950 No. 972.) 

East Sussex River Board Consolidation Order, 1950. (S.I. 1950 


No. 971.) 
Electricity (Commissioners and _ Others) 
Regulations, 1950. (S.I. 1950 No. 965.) 
Feeding Stuffs (Licensing) (Amendment No. 2) Order, 
(S.I. 1950 No. 992.) 

Feeding Stuffs (National Pigeon Mixture) (Revocation) Order, 
1950. (S.I. 1950 No. 993.) 

Feeding Stuffs (Prices) (Amendment) Order, 1950. 
No. 991.) 

Feeding Stuffs (Rationing) (Amendment) Order, 1950. (S.I. 1950 
No. 990.) 

Flour (Amendment No. 2) Order, 1950. 

General Nursing Council for Scotland (Amendment) (No. 3) 
Rules, 1950. (S.I. 1950 No, 999.) 


(Compensation) 


1950. 


(S.I. 1950 


(S.I. 1950 No. 1003.) 
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Grass Seed (Growers’ Fixed Prices) (Revocation) (Scotland) 
Order, 1950. (S.I. 1950 No. 1006.) 


Housing (Rate of 
No. 1008.) 


Imported Carpets (Maximum Prices) (No. 3) (Amendment) Order, 
1950. (S.1. 1950 No. 989.) 

Kingston-upon-Hull Water Order, 1950. 

Knitted Goods (Manufacture and Supply) (Amendment No. 4) 
Order, 1950. (S.I. 1950 No. 21.) 

Laich of Moray Water Board Order, 1950. 

London-Portsmouth Trunk Road (Gravel Hill Diversion) Order, 
1950. (S.I. 1950 No. 961.) 

London Traffic (Prohibition of Waiting) (Harlow) Regulations, 
1950. (S.I. 1950 No. 979.) 

Milk (Retail Delivery) (Revocation) Order, 1950. (S.I. 
No. 977.) 

Motor Vehicles (Construction and Use) (Amendment) (No. 2) 
Regulations, 1950. (S.I. 1950 No. 963.) 

National Health Service (Service Committees and Tribunal) 
Amendment Regulations, 1950. (S.I. 1950 No. 983.) 

Draft National Insurance (Industrial Injuries) 
Workers Supplementary Scheme) Amendment Order, 

Parish Meetings (Polls) Rules, 1950. (S.I. 1950 No. 984.) 

Prevention of Damage by Pests (Threshing and Dismantling of 
Stacks) (Scotland) Regulations, 1950, (S.I. 1950 No. 980.) 

(S.I. 1950 No. 995.) 

(S.I. 1950 No. 981.) 

1950. (S.I. 1950 


Interest) Regulations, 1950. (S.I. 1950 


(S.I. 1950 No. 986.) 


(S.I. 1950 No. 975.) 


1950 


(Colliery 
1950. 


Pulse (Revocation) Order, 1950. 

Rats (Revocation) (Scotland) Order, 1950. 

Starch Food Powders (Amendment) Order, 
No. 982.) 

Stopping up of Highways (Cumberland) (No. 
(S.I. 1950 No. 957.) 

Stopping up of Highways (Dunbartonshire) (No. 1) Order, 1950. 
(S.I. 1950 No, 959.) 

Stopping up of Highways (Durham) (No. 4) Order, 1950. (S.I. 1950 
No. 969.) 

Stopping up of Highways (Monmouthshire) (No. 2) Order, 1950. 
(S.I. 1950 No. 960.) 

Stopping up of Highways (Nottinghamshire) (No. 3) Order, 1950. 
(S.I. 1950 No. 970.) 

Sugar (Rationing) (Amendment) (No. 2) Order, 1950. 
No. 978.) 

Superannuation (War Service) (End of Period) Order, 
(S.I. 1950 No. 962.) - 

Threshing of Grain (evocation) (Scotland) Order, 1950. (S.I. 1950 
No. 1005.) 

Traffic Signs (General) Directions, 1950. 

Traffic Signs (London) (Revocation) Authorisation and Directions, 
1950. (S.I. 1950 No. 955.) ; 

Traffic Signs (Size, Colour and Type) Regulations, 1950. (S.I. 1950 
No. 953.) 

Utility Braces (Marking and Manufacturers’ Prices) (Amendment 
No. 2) Order, 1950. (S.1. 1950 No. 952.) 

West Sussex River Board Constitution Order, 1950. (S.I. 
No. 974.) 


3) Order, 1950. 


(S.I. 1950 


1950. 


(S.I. 1950 No. 954.) 


1950 


NOTES AND NEWS 


Honours and Appointments 


The King, on Tuesday the 20th June at Buckingham Palace, 
conferred the honour of Knighthood upon Mr, Justice (CHARLES 
ARTHUR) COLLINGWOOD. 


Mr. T. T. Cropper, clerk to the Dudley justices, has been 
appointed clerk to the Wolverhampton justices. 
Mr. Joun FarrpurN Reap, assistant solicitor to Keighley 


Corporation, has been appointed deputy town clerk of Keighley, 
subject to confirmation by the council. 


Mr. BERNARD SMITH, a member of the Council of Birmingham 
Law Society, has been appointed justices’ clerk at West Bromwich. 


Lt.-Col. G. J. Cuttum WELCH has been elected a sheriff of the 
City of London for the year beginning at Michaelmas. 


The Lord Chancellor has appointed Mr. THomMaAs RICHARD 
SILLIFANT LLoyp, O.B.E., to be the Registrar of the Tribunals 
established by regulations under ss. 24 and 25 of the Coal Industry 
Nationalisation Act, 1946, in the place of Mr. Reginald Frederick 
Cecil Roach, M.B.E. Communications to the Registrar should be 
addressed to 28 Broadway, S.W.1. 
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The Board of Trade have appointed Mr. GrEorGE WILLIAM 
SISMAN to be Official Receiver for the Bankruptcy District of the 
County Courts of Northampton, Bedford and Luton; and also 
for the Bankruptcy District of the County Courts of Cambridge, 
Peterborough and King’s Lynn with effect from 1st June, 1950. 


Personal Notes 

Professor Denis Browne, Professor of Law at Sheffield University 
and one-time lecturer in law at The Law Society’s School of Law, 
has been appointed Pro-Vice-Chancellor of the University. 

Mr. P. Maurice Hill has resigned the post of general manager of 
the Chamber of Shipping of the United Kingdom for reasons of 
health. He was appointed assistant general manager in 1923, 
the year of his admission as a solicitor, and became general 
manager in 1941. 

Mr. K. C. E. Holmes has resigned his office of Town Clerk of 
Chipping Norton. 

Mr. Noel Villiers, J.P., a former High Sheriff of Northumberland, 
has retired from the Bench after forty-three years’ service. 
Although as a young man he qualified as a solicitor, Mr. Villiers 
did not practise. 





Miscellaneous 


The next quarter sessions for the County Borough of 
Smethwick will be held at the Law Courts, Smethwick, on 
19th July, at 10.30 a.m. 


The next general quarter sessions for the Borough of Walsall 
will be held at the Guildhall, Walsall, on 20th July, at 10 a.m. 

The Solicitors’ Law Stationery Society, Ltd., have obtained a 
licence to rebuild their printing works in Fetter Lane, E.C.4, and 
have accepted the tender of Harry Neal, Ltd., for the erection of 
the new building. Work will start at once, and is expected to be 
completed in eighteen months. The new premises will have a 
net floor area of some 43,000 square feet, and all departments of 
the printing works will be accommodated there. 





THE SOLICITORS ACTS, 1932 to 1941 

On the 9th June, 1950, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of STANLEY RICHARDBY BousFIELD, of 64 Bishops 
Road, Fulham, in the County of London, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. Upon the application of the said Stanley Richardby 
Bousfield, the Committee directed that the filing of the findings 
and order with the Registrar of Solicitors be suspended during the 
period allowed for an appeal, and, in the event of any appeal 
being lodged, until the hearing and determination of such appeal. 
The order was accordingly filed with the Registrar on the 
19th June, 1950. 

On the 16th day of June, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 1932 
to 1941, that the name of HERBERT ZACHARIA DEANE, formerly 
of 265 Strand, in the County of London, and of ‘‘ Derry,’’ Walton- 
on-the-Hill, in the County of Surrey, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 





The Foreign Office announce that General Licence No, 34 issued 
in Germany on the 10th May, 1950, by the Bank deutscher 
Laender, provides that taxes, fees, legal and other charges 
incurred in connection with assets in the Federal Territory or in 
Western Berlin owned by persons residing outside Germany, 
may now be paid from funds held in the blocked accounts of such 
owners in banks in the Western Zones of Germany. Parallel 
legislation will provide for the similar use of blocked mark funds 
held in the Western Sectors of Berlin. Fuller details on this 
relaxation may be obtained by the account holder direct from his 
bank in Germany. 


SOCIETIES 


The Master of the City oF LONDON SOLIcIToRS COMPANY, 
Mr. Roland T. Outen, presided at a dinner of Liverymen and 
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held at the Mansion House on 
Wednesday, the 14th June. The Lord Mayor and Sheriffs were 
present. Other guests included: The Lord Chancellor, The 
Master of the Rolls, the Chairman of the Bar Council (Mr. G. 
Russell Vick, K.C.), the President of The Law Society (Sir 
Nevil Smart), the Chairman of The Stock Exchange, the Chairman 
of Lloyd’s, the Masters of the Grocers’ and Turners’ Companies, 
and the honorary solicitor (Mr. A. G. Allen). 


OBITUARY 


Mr. W. BOAM 
Mr. William Boam, clerk to Messrs. Robotham & Co. of Derby 
for more than sixty-six years, has died at the age of 80. He had 
been attending the office until five weeks before his death. 


Kreemen of the company 


Mr. C, L. HODGKINSON 
Mr. Conway Loveridge Hodgkinson, solicitor, of Walsall, died 
on 18th June, aged 70. Admitted in i901, he was a former 
president of Walsall Law Society. 


Mr. J. H. NEVILLE 
Mr. John Herbert Neville, solicitor, of Liverpool, died recently. 
He was admitted in 1898. 


Mr. W. H. ORD 
Mr. William Henry Ord, retired solicitor, of Gateshead, died 
on 12th June as the result of an accident, at the age of 84. 


Mr. A. I. PIDDUCK 
Mr. Alfred I. Pidduck, retired solicitor, of Hastings, died on 
17th June, aged 89. 
Mr. H. T. RYALL 
Mr. Herman Temple Ryall, senior assistant solicitor in the 
Town Clerk’s Department at Grimsby, died on 19th June, aged 52. 
He was admitted in 1927. 


Mr. A. SIMMS 
Mr. Alfred Simms, solicitor, of Dublin, died recently, aged 89. 
After admission in England in 1881 he entered the Law Depart- 
ment of the National Bank of Dublin in 1895, and was head of 
the department when he retired in 1942. He was regarded as 
one of the foremost authorities on conveyancing in Dublin. 


Mr. A. D. VICKERMAN 
Mr. Allan Dodson Vickerman, M.A., Town Clerk of Whitehaven, 
lost his life in a boating accident near St. Bees Head on 17th June. 
Aged 41, Mr. Vickerman had been Town Clerk of Whitehaven for 
five years. He was admitted in 1934. 





Wills and Bequests 


| i. ie oe Barraclough, retired solicitor, of Eastbourne, left 
£56,637 (£56,509 net). 


Mr. A. L. Bowker, solicitor, of Winchester, left £51,308 
(£49,030 net). 


Mr. T. H. Denman, solicitor, of Netley Abbey, Hants, and 
formerly of Retford, left £136,461 (£135, 980 net). Among other 
bequests, he gave £10 to each clerk in the employ of Mee & Co. 
of Retford at the time of his death, other than Walter E. 
Channon, Ernest Walburton and Thomas W. Lister, to whom he 
left the sum of £500 each. 


Mr. T. R. Jones, solicitor, of Bala and Dolgelley, left £8,033 
(£6,933 net). He left £25 each to his clerks, Tegwyn Hughes and 
Gwilym Edwards. 

Mr. F. Perkins, solicitor, of York, left £18,462 (£18,305 net). 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertising Offices: 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 

Annual Subscription: {£3 inclusive (payable yearly, half-yearly or 
quarterly in advance). 

Advertisements must be received first post Tuesday. 
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